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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MONTANA
BILLINGS DIVISION

)
RANCHERS CATTLEMEN ACTION LEGAL FUND )
) Cause No. CV-05-06-BLG-RFC

UNITED STOCKGROWERS OF AMERICA,

)
Plaintiff, ) REPLY MEMORANDUM OF
) CANADIAN CATTLEMEN'S
V. ) ASSOCIATION AND ALBERTA

) BEEF PRODUCERS IN
UNITED STATES DEPARTMENT OF AGRICULTURE, ) SUPPORT OF MOTION FOR

ANIMAL AND PLANT HEALTH INSPECTION ) LEAVE TO FILE BRIEF
SERVICE, et al., ) AMICI CURIAE

)
Defendants. )

)

The Canadian Cattlemen’s Association (“CCA”) and Alberta Beef Producers (“ABP”)
(collectively “CCA/ABP”) submit this reply to plaintiff Ranchers Cattlemen Action Legal Fund
United Stockgrowers of America (“R-CALF”)'s Opposition to Motions for Leave to File Amicus
Curiae Briefs (“R-CALF’s Opposition”).

As R-CALF has correctly noted, this Court has granted motions by both CCA and ABP
for leave to file briefs amicus curiae during the briefing of the pending motions for summary
judgment that are the subjects of the current R-CALF motion. See R-CALF’s Opposition at 2.
This Court thus has recognized that CCA and ABP both have significant interests at stake in this
proceeding and are in a position to offer unique insight and information to the Court on matters
regarding the trade in cattle and beef.

In this stage of the proceeding, CCA/ABP again will provide significant insights into a

number of the issues R-CALF has asked this Court to consider. Especially here, where R-CALF




has presented misleading extra-record and post-record assertions of fact (even in its so-called
"procedural” motions), amicus parties can provide significant insights if the Court chooses to
evaluate the myriad of matters newly presented by R-CALF. See, e.g., Hoptowit v. Ray, 682 F.
2d 1237, 1260 (9th Cir. 1982) (upholding district court's discretion in accepting amicus to
investigate facts and advise the court on matters of public interest); Neonatology Assocs v.
Comm’r of Internal Revenue, 293 F.3d 128, 132 (3rd Cir. 2002) (an amicus can provide
assistance to the Court by collecting “background or factual references that merit judicial notice”
or providing “particular expertise”).

CCA/ABP's Proposed Brief focuses on misleading or inaccurate statements made by R-
CALF in support of its Motion to Set Argument, and in particular R-CALF’s assertion that
"[d]evelopments since briefing on the cross-motions for summary judgment was concluded have
only increased the support for R-CALF's positions." See CCA/ABP Proposed Brief at 3.
CCA/ABP can assist the Court by putting into context current information about which
CCA/ABP have specific knowledge and understanding, and which squarely contradicts the
arguments made by R-CALF. The current status of export markets for North American beef and
cattle, the consumer reaction to BSE cases, and the volume and price of North American cattle
since implementation of the Final Rule all belie R-CALF's claims and are matters that CCA/ABP
are in a position of expertise to clarify.

R-CALF’s criticism that the CCA/ABP Proposed Brief addresses “issues of irreparable
harm and balancing of the harm” that were relevant to R-CALF’s request for preliminary
injunction but not the present consideration of the motions for summary judgment misses the
point. CCA/ABP’s citations to R-CALF’s past statements and predictions (not only from filings

in support of R-CALF’s motion for a preliminary injunction, but also from R-CALF’s complaint




and its memorandum in support of summary judgment) are not offered here in the context of a
specific legal standard but rather to provide information relevant to the Court's evaluation of the
credibility of R-CALF’s argument in support of its request for a hearing. R-CALF’s failed and
inaccurate predictions have ill-served this Court throughout these proceedings. Tellingly, R-
CALF makes no effort whatsoever to rehabilitate its patently flawed assessment of the impact of
implementing the Final Rule, and its suggestion that a hearing is necessary now for the Court to

decide this matter is unsupported by any credible factual presentation on R-CALF's part.

Moreover, R-CALF's complaint about the length of the proposed amicus brief is
disingenuous. See R-CALF; Opposition at 2. While CCA/ABP’s Proposed Brief barely exceeds
7 pages, R-CALF's memorandum in support of its “procedural” motion is 18 pages long and
attaches 7 exhibits totaling more than 275 pages. R-CALF’s current efforts to turn its procedural
request for a hearing into a supplemental substantive filing should not be countenanced. As
noted by CCA/ABP in their proposed brief (at 3), CCA/ABP submit their proposed brief only
because of R-CALF’s improper attempts to supplement its Motion for Summary Judgment. To
the extent that the Court opts to consider the hundreds of pages of supplemental information
provided by R-CALF in support of its “procedural” motion, the CCA/ABP Proposed Brief
provides the Court the necessary context that to date R-CALF has been either unwilling or
unable to provide.

Finally, the CCA/ABP Proposed Brief intentionally avoids issues that CCA/ABP
understood would be raised by the U.S. Department of Agriculture ("USDA") or by other amicus
parties. Thus, while the Government of Canada’s proposed amicus brief corrects R-CALF’s
misleading assessments of human and animal health safeguards and regulatory issues, CCA/ABP

focuses on trade and commercial issues. See CCA/ABP Proposed Briéf at 3, n.1. Likewise,




CCA/ABP leave legal arguments to the USDA, and, instead, highlight for the Court only those
matters in which they have specific knowledge and experience to offer. Contrary to R-CALF's
allegation (R-CALF's Opposition at 3), there is very little overlap between the CCA/ABP
Proposed Brief and USDA’s Opposition to Plaintiff’s Motion to Set Motions for Summary
Judgment for Argument.

For all of the reasons noted above as well as in CCA/ABP’s Motion for Leave to File
Brief Amici Curiae, the Court should grant CCA/ABP’s motion and accept their Proposed Brief.
Furthermore, the Court should deny R-CALF’s improper efforts to supplement the administrative
record in this case and should decide the pending motions for summary judgment in conformity
with the guidance provided by the Ninth Circuit Court of Appeals in its July 25, 2005 opinion
addressing the matters in this proceeding. See Ranchers Cattlemen Action Legal Fund United
Stockgrowers of Am. v. USDA, 415 F.3d 1078 (9™ Cir. 2005).

DATED: February 21, 2006.
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